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6.1 Employment and applying for a
job
Outcomes
After completion of this section learners will be able to:
1.
Explain the laws affecting workers or employees who apply for a job.

Assessment criteria
1.
2.
3.
4.

A set of facts is examined and a decision is made on whether a job advertisement is
discriminatory.
A set of facts is examined and a decision is made on whether certain questions during a job
interview were discriminatory.
Sets of facts are examined and decisions are made on whether the testing of job applicants
should be allowed.
A set of facts is examined and a decision is made on whether affirmative action should be
allowed.

Employment
contract

Employment is a contract where one person (the employee) puts his or her
services at the disposal of another person or business (the employer) in
return for payment of money called wages or a salary.
In this section we will be looking at the laws that affect workers or employees
in applying for a job.

6.1.1 Applying for a job
advertising a job

6.1.1.1 Advertising a job
A job can be “advertised” in a number of different ways:
The employer can:
1.

Place an advertisement in a local newspaper.

2.

Advise potential employees by word of mouth.

3.

Put up a notice on the company’s notice board.

4.

Recruit candidates through an employment agency.

6.1.1.1.1 Unfair discrimination in advertisements
unfair
discrimination in
advertisements

wording of
advertisements

The Employment Equity Act of 1998 is a very important piece of legislation that
aims at the promotion of equal opportunity and fair treatment of employees by
eliminating unfair discrimination. The Employment Equity Act of 1998 states
that recruitment practices and advertising should not be discriminatory. It
stipulates that “no person may unfairly discriminate, directly or indirectly”
against an employee or potential employee on the grounds of “race, gender,
sex, pregnancy, marital status, family responsibility, ethnic or social origin,
colour, sexual orientation, age, disability, religion, HIV status, conscience,
belief, political opinion, culture, language and birth”. It is important that the
wording of an employment advertisement is not discriminatory.
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Problem 1:
Questions

Are these advertisements discriminatory?
Consider whether the following advertisements placed in a local newspaper
are discriminatory and on what grounds:
1.

A “young man” is required for the position of computer consultant.

2.

“Zulu speaking employees” are required to work at a busy butchery in
KwaZulu-Natal.

3.

“Attractive young women” are required to work at an exotic dance club.

4.

“A person with a B.Comm degree” is required for the position of
accounts manager at a Company.

5.

A waitressing position is available to employees “between the ages of 18
and 28 years”.

6.

The position of electrical engineer is available to an applicant with a
“minimum of 5 years practical experience.”

7.

An employee is required to work at a busy all-night take-away: “Single
persons with no family responsibilities” are invited to apply for the
position.

8.

“HIV positive persons are required to work at a HIV Learner Counselling
Centre.”

6.1.1.2 The job interview
conduct in job
interviews

Once you have been selected for a job interview it is very important to be
prepared for it. Your appearance and how you conduct yourself at the
interview may affect whether you get the job. It is also a good opportunity for
you to find out as much as you can about the job and whether it is what you
are looking for.

Robert “Marley”
Makhaya is applying
for a position as a
salesman for a large
business. He knows
he can do the work
but people don’t
take him seriously
because he is a
Rastafarian. Robert
is being unfairly
disciminated against.
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questions at job
interviews

selection procedures

At the interview you will be asked many questions by the employers. These
questions are aimed at assisting employers in finding out as much information
as possible about you in order to assess whether you are suitable for the
position.
The Employment Equity Act of 1998 prohibits discriminatory selection
procedures. This means that employees have to be very careful about the
questions that they ask during interviews so that they do not have a
discriminatory effect or result in an invasion of the job applicant’s privacy.
Questions that refer inappropriately to a person’s race, gender, religion,
marital status, HIV status may be considered to be discriminatory. An
applicant who feels that he has been refused a position because of a
discriminatory question that has been asked, may sue the employer for
discrimination in the Labour Court. However, he will have to show that the
reason that he was not offered the job was based on discrimination. For
example it may be discriminatory to ask an applicant for a secretarial position
if she is married. The applicant would have to prove that it was due to her
marital status that she was not offered the job and not for example due to her
lack of typing experience.

Case study 1: Hoffman v South African Airways 2000
discrimination on
the grounds of
HIV/Aids status

Problem 2:

Mr Hoffman applied for a job at SAA as an airsteward. He was required to
undergo an HIV/Aids test and when it was discovered that he was HIV
positive he was not given the job. He decided to sue SAA for unfair
discrimination. The reason given by SAA for not appointing him was that, as
all air stewards had to have yellow fever inoculations which were “dangerous”
if a person was HIV positive, it was not possible to employ someone who was
HIV positive. The Court rejected this argument and held that it was
discrimination on the grounds of HIV/Aids.

The job interview
Joan Smith, age 22, is applying for the position of sales assistant at Ace
Retail. She has a job interview with a Company Director, Mr Naidoo.

Questions

1.

During the interview Mr Naidoo asks the following questions: Consider
which questions are appropriate and which are inappropriate and give
reasons for your answers:
1. What is your name?
2. How old are you?
3. Are you a South African citizen?
4. Are you married?
5. Do you plan to have children in the future?
6. Are you willing to move to another city?
7. Have you ever been arrested?
8. How tall are you and how much do you weigh?
9. What religion are you?
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10. Do you speak Xhosa?
11. Have you ever been tested for HIV/Aids?
12. Will you have dinner with me tonight?
13. What is your financial situation?
2.

Roleplay the interview and have Joan Smith decide whether and how to
answer each question. Which questions were inappropriate? How
should she respond to them? Decide whether any of her answers were
incorrect or improper and decide what would have been a better answer.
Which answers were particularly good and why?

3.

Evaluate how well Joan Smith did in the interview.

6.1.1.3 Testing job applicants
psychological or
medical testing

A controversial legal issue that arises in the job application process is whether
employers can require job applicants to take psychological or medical tests.
While aptitude, personality and psychological tests can be useful to establish
an applicant’s ability to do a job, the Employment Equity Act states that
psychological tests are prohibited unless they are scientifically valid and
reliable, can be applied fairly to all employees, and are not biased against any
employee or group. Medical testing is also prohibited unless: (a) there is a
law that requires it or permits it; (b) it is justifiable in the light of the medical
facts, the conditions of employment and the requirements of a benefit scheme
(for example a medical aid scheme or pension plan); or (c) is a requirement of
the job. For example some companies may require employees to take drug
tests. Testing a job applicant for HIV/Aids is prohibited unless the Labour
Court permits it.

Medical testing is
only allowed if
legislation permits it
and the job’s
requirements justify
it. Mr Nxumalo is
being subjected to
tests fit for an
astronaut but he is a
receptionist. His
duties include
answering the phone
and dealing with
customers.
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Problem 3:
Questions

When should aptitude and medical tests be
allowed?
Do you think that aptitude tests or medical tests should be allowed in the
following situations? Give reasons for your answers.
1.

All applicants for a job as an airplane pilot are required to take an eye
test.

2.

All applicants for the job of ambulance drivers, paramedics and firefighters are required to submit to a drug and alcohol use test.

3.

All applicants for the position of nursing sister are required to be tested
for HIV/Aids and Hepatitis C (a virus transmitted by the blood).

4.

All applicants for the position of copywriter at an advertising company
are required to do a creative writing assignment to assess their creative
abilities.

5.

All applicants for the position of accountant are required to do an IQ
test.

6.1.1.4 Selecting an employee
6.1.1.4.1 Affirmative action
affirmative action

The employer is entitled to choose the best employee for the job. However the
Employment Equity Act requires the employer to implement affirmative action
measures for people from “designated groups”.

Fidelity Inc.
Insurance Brokers
needs a new
Salesperson.
Mr Smit and
Mr Gumede are
being interviewed
for the position but
Mr Smit is concerned
as he doesn’t fit the
company’s
affirmative action
criteria.
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6.3 Labour laws and social benefits
Outcomes
After completion of this section learners will be able to:
1.
Explain the laws that apply to skills, health and safety and benefits of the workplace.

Assessment criteria
1.
2.
3.
4.
5.
6.
7.

The purpose and application of the Basic Conditions of Employment Act is explained.
The concept of paternity leave is discussed.
The purpose and application of the Occupational Health and Safety Act is explained.
The principle of minimum wages is discussed.
The purpose and application of the Skills Development Act is explained.
A set of facts is examined and a decision is made on the most appropriate benefits for an
employee.
The purpose and application of the Compensation for Occupational Injuries and Diseases
Act is explained.

laws affecting
employers and
employees

Once a person is employed there are a large number of laws that apply to
both the employee and the employer. These laws deal with hours of work and
conditions at the workplace, unions, health and safety at the workplace and
protecting employees against unfair labour practices.

6.3.1 Basic conditions of employment
working conditions

The Basic Conditions of Employment Act 75 of 1997 sets out the basic
working conditions to which an employee is entitled. It applies to all
employees. It imposes the following working conditions, amongst others:
1.

Maximum working hours (45 hours a week).

2.

Maximum overtime (10 hours a week).

3.

Sick leave.

4.

Annual leave (21 consecutive days a year).

5.

Maternity leave (4 months).

6.

Family responsibility leave (3 days a year).

It also states that employees have a right to be paid for services rendered and
a right to be given a certificate of service when they leave the service of an
employer.

Problem 1:

Understanding the Basic Conditions of
Employment Act

Questions 1.

Do you think that it is necessary to have a Basic Conditions of
Employment Act? What about the situation where an employee would
like to work more than the maximum hours permitted by the Act and is
prevented from doing so?
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2.

Maternity leave is special leave that is granted to women who give birth.
They are entitled to 4 months unpaid leave. Many people argue that the
law should also provide for paternity leave - leave granted to a father as
a result of the birth of his child. Do you think that fathers should be
entitled to paternity leave?

6.3.2 Health and safety
safe and healthy
working conditions

Employees are entitled to safe and healthy working conditions. The
Occupational Health and Safety Act requires employers to provide a safe
working environment for employees. Employers are required to make sure
that: (a) machinery and equipment is safe; (b) employees are provided with
protective equipment (e.g. safety hats) where necessary; and (c) employees
are not exposed to dangerous substances. Employers are required to appoint
health and safety representatives, (where there are at least 20 employees at
the workplace), who are required to identify potential hazards, investigate the
causes of accidents and investigate complaints by employees. Employees are
also required to take reasonable care of themselves, obey the employer’s
health and safety rules and report unsafe working conditions to the employer.
Employees are obliged to report any accident at the workplace to their
employers or the health and safety representatives at the workplace. The Act
also provides for health and safety inspectors, (who are appointed by the
Government), to inspect workplaces for safety hazards and to investigate
accidents at the workplace.

There is a leak in
the women’s
bathroom at a hotel.
The leaking pipes
are next to an
electical box but a
contractor has been
called in to fix the
leak. Instead of
ensuring that the
contractor is not
electrocuted, Joe is
screaming at him.
This is an unsafe
working
environment.

6.3.3 Minimum wages
minimum wages

Employees are entitled to be paid (remunerated) for their services. The Basic
Conditions of Employment Act makes provision for the Government to set
minimum wages for certain industries. Recently a minimum wage has been
extended to domestic workers.
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Problem 2:

Do you agree with minimum wages?

Questions Should all workers be covered by a minimum wage? Why or why not? Some
people are concerned that the minimum wage that has been imposed with
regard to domestic workers will result in domestic workers losing their jobs?
Do you agree? Why or why not?

6.3.4 Skills development
Skills Development
Act

Many workers are unskilled and uneducated. As a result it is difficult for them
to advance themselves or to be promoted at the workplace. As a result
Parliament has passed the Skills Development Act which requires employers
to pay a levy of 1 per cent of their payroll to finance the training and
development of employees.

Education and Sector
Training Authorities
(SETAs)

Sector Education and Training Authorities (SETAs) have been set up and their
main tasks are to: (a) establish “learnerships”; (b) approve workplace skills
plans; (c) allocate grants and monitor education and training in the sector; and
(d) collect and disburse skills development levies. “Learnerships” consist of
structured courses, including practical work. Employers are obliged to enter
into agreements with learners, in terms of which they must undertake to: (a)
employ the learner for the time specified in the agreement; (b) provide the
learner with specified practical work experience; and (c) release the learner to
attend education and training courses specified in the agreement. The Act
prohibits employers from terminating learnership agreements before the
learner has successfully completed the programme, unless termination is
approved by a SETA, or the learner is fairly dismissed for reasons relating to
his or her conduct or capacity.

Nicole has been
working at
SpeedyPrint for a
week and has learnt
from her colleagues
when and if she
needed to do
something. Now
Nicole has to do the
cutting and is in
serious danger of
hurting herself
unless her Manager
shows her how to do
it properly.
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6.3.5 Compensation for Occupational Injuries
Compensation for
Occupational Injuries
and Diseases Act

If an employee is injured at work or becomes ill as a result of an industrial
disease, (for example from being exposed to asbestos which can cause a
disease of the lungs), they are entitled to claim compensation for their injuries
or illness from the Compensation for Occupational Injuries and Diseases
Fund. This is provided for in terms of the Compensation for Occupational
Injuries and Diseases Act (commonly referred to as COIDA). If there is an
accident at work the employer is obliged to report it to the commissioner.
Claims for compensation must be made by the employee to the
Compensation for Occupational Injuries and Diseases Fund. This fund is
financed by compulsory contributions made by employers and is a form of
insurance for employees. If an employee is killed at work the dependants
may claim from the Fund. Employees are entitled to be compensated from the
fund for any workplace-related injury or illness. To claim compensation it is
not necessary to prove negligence on the part of the employee or the
employer. However, employees cannot claim from their employers for any
injury or illness covered by COIDA.

6.3.6 Social benefits
workplace benefits

The employer may provide additional benefits to an employee, over and above
the employee’s salary. Examples of these benefits are medical aid schemes,
pension funds, free parking, education funds, insurance, an entertainment
allowance and housing benefits. The employer is not obliged to provide these
benefits and whether they are given depends upon the contract of
employment that is entered into between the employer and the employee.
It is compulsory for the employer to register employees with, and contribute
towards, the Unemployment Insurance Fund. This is governed by the
Unemployment Insurance Act. This Act aims to provide benefits to employees
who have lost their jobs as a result of pregnancy or circumstances beyond
their control. Both employers and employees are required to pay 1 per cent of
the employee’s salary into the Unemployment Insurance Fund. The money in
the Fund is used to pay benefits to employees when they become
unemployed. For example, women are entitled to claim unemployment
benefits during their maternity leave.

Problem 3:

What benefits are appropriate?
Kim, age 22, has just graduated from university and is going to work for a

Questions computer company. Kim is unmarried and lives with her parents. She hopes to
be able to study further while working. What company benefits would most
interest her? Why?
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6.9 Termination of employment
through dismissal
Outcomes
After completion of this section learners will be able to:
1.
Explain the law regarding the termination of employment through dismissal.

Assessment criteria
1.
2.
3.
4.
5.
6.
7.
8.
9.

The different types and meanings of dismissal are identified.
A set of facts is examined and a decision made on whether the termination of employment
was a constructive dismissal.
A set of facts is examined and a decision made on whether the dismissals were
automatically unfair.
A set of facts is examined and a decision made on whether the dismissals were
substantially unfair.
A set of facts is examined and a decision made on whether the dismissals were
procedurally fair.
A set of facts is examined and a decision made on what would be a suitable punishment for
different acts of misconduct.
A set of facts is examined and a decision made on whether the dismissals for incapacity
were fair.
The rules that apply to retrenchments are identified.
A set of facts is given and a decision taken on what types of dismissals have occurred.

6.9.1 The meaning of dismissal
meaning of dismissal

This section examines the many different types of dismissal. The Labour
Relations Act protects employees against unfair dismissal. This does not
mean that an employee may never be dismissed but rather that the dismissal
must be both for a fair reason (substantively fair) and in accordance with a fair
procedure (procedurally fair). Dismissal can take many different forms.
The Labour Relations Act sets out the meaning of unfair dismissal as follows:
1.

The termination of an employment contract, with or without notice,
[where the contract is terminated without a fair reason and without
following a fair procedure].

2.

The non-renewal of a fixed term contract where the employee had a
reasonable expectation of renewal.
[A “fixed term contract” is a contract for a limited period of time (e.g.
where a temporary employee is employed to replace someone on
maternity leave). When the time of the contract comes to an end so
does the employment relationship. Where however the employee is
given a reasonable expectation that the contract will be renewed (e.g. if
they are promised this by an employer) and it is not renewed, this will
also be a dismissal.]

3.

The refusal to allow an employee to come back to work after maternity
leave.

non-renewal of fixed
term contract
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4.

Selective re-employment of employees.
[This occurs where all the employees are fairly dismissed and the
employer then chooses to re-employ some of the employees. If the
employees are chosen on unfair grounds, (e.g. if only the male
employees are re-employed), this will be unfair dismissal.]

5.

Constructive dismissal.

6.9.1.1 Constructive dismissal
constructive
dismissal

A constructive dismissal is where an employee resigns from employment
because he or she cannot continue with the working relationship. In other
words where the employee cannot be expected to put up with the
employer’s conduct and is “forced” to resign as a result. For example, if an
employee is sexually harassed and resigns as a result this will be
constructive dismissal.

Problem 1:

Was it a constructive dismissal?

Questions

Do you think the following examples would constitute constructive dismissal?
Give reasons for your answers.
1.

Sandy’s employer is constantly shouting at her for working slowly. Sandy
tenders her resignation as a result.

2.

Sandile’s employer constantly makes racist remarks about Sandile in his
presence. Sandile is fed up with this and decides to resign.

3.

Mandy is suspected of theft and her employers wish to search her
handbag. She refuses to let them and then resigns in anger.

4.

Sue’s employer tries to kiss her at an office party. She resigns the
following morning.

6.9.2 Types of dismissals
The four types of dismissals recognised by the Labour Relations Act are:

Code of Good
Practice: Dismissal

1.

Automatically unfair dismissals.

2.

Dismissal for misconduct.

3.

Dismissal for incapacity.

4.

Dismissal for operational requirements.

NEDLAC (the organisation that drafted the Labour Relations Act) has
published a Code of Good Practice: Dismissal that gives guidelines to
employers, employees and arbitrators regarding unfair dismissals.

6.9.2.1 Automatically unfair dismissals
The Labour Relations Act sets out a category of dismissal known as
“automatically unfair dismissal”. If a dismissal falls within this section, the
dismissal will be automatically regarded as unfair.
types of
automatically unfair
dismissals

6.9.2.1.1 Types of automatically unfair dismissals
An automatically unfair dismissal occurs where:

420

STreet_law_6 6/12/04 10:43 Page 421

1.

An employee is dismissed as a result of victimisation (for example for
being a member of a trade union).

2.

An employee is dismissed for taking part in a lawful strike.

3.

An employee refuses to be a scab labourer and is dismissed as a result.

4.

An employee is dismissed by the employer for exercising a right in terms
of the Act.

5.

An employee is dismissed as a result of her pregnancy or intended
pregnancy.

6.

An employee is dismissed and the dismissal constitutes unfair
discrimination. There is an exception to this ground where a person is
dismissed because they have reached retirement age or where the
dismissal is based on the inherent requirements of the job.

Mr de Villiers fires
Nonhlanhla because
she is pregnant.
Nonhlanhla’s work
has not suffered as a
result of her
pregnancy so she
cannot understand
why she has to
leave.

All the dismissed employee has to prove is that they were dismissed for one
of the above reasons and the dismissal will be regarded as unfair. The
employer will then have to prove that the dismissal was not based on one of
the above grounds.

Problem 2:
Questions

Were the following dismissals automatically
unfair?
Do you think that the following dismissals could be automatically unfair? Why
or why not?
1.

Mary misses 20 days of work during her pregnancy as she is very weak
and nauseous. She is dismissed as a result.
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2.

Sipho leaves work early to attend a union meeting, without the
permission of his employer. He is dismissed.

3.

The workers at the company embark upon a strike, without following
proper procedures. They are all dismissed.

4.

Anand reports his employer to the Department of Labour as he is
required to work more than the maximum working hours. He is
dismissed when his employer finds out.

5.

When Jose tells his employer that he is homosexual he is dismissed.

6.

Sarah is dismissed when she reaches the age of 65. She feels that this
is discrimination on the grounds of age.

6.9.2.2 Dismissal for misconduct
6.9.2.2.1 Breaching a disciplinary rule
breaching a
disciplinary rule

Employees can be dismissed for misconduct. Misconduct is where an
employee deliberately and intentionally breaks a rule of conduct at the
workplace. All employers should adopt disciplinary codes (as discussed
earlier) that set out the standards of conduct required of the employees.
These codes vary according to the type of employment and the nature of the
workplace. Employees are made aware of what conduct will be treated
seriously and what punishment will be imposed on them as a result of the
misconduct. Even if there is no disciplinary code at a workplace,
some misconduct is so serious that an employee can be dismissed in any
event. For example, if employees steal from employers they can be dismissed
even if there is no disciplinary code.

6.9.2.2.2 Corrective and progressive discipline
corrective and
progressive
discipline

When an employee breaches a disciplinary rule the employer can take
disciplinary action against him. The Code of Good Practice: Dismissal
supports a corrective or progressive approach to discipline, which means that
employees should be given a chance to correct their behaviour. For example,
if they are late for work they should be made aware that their conduct is
unacceptable by being given a warning. Only if they repeat the misconduct
can they be dismissed. In fact dismissal is not appropriate for a first offence
unless the misconduct is very serious.
If employees are guilty of misconduct they can only be dismissed if there is
both a good reason for the dismissal (substantive fairness) and the employer
has followed a fair procedure (procedural fairness).

6.9.2.2.3 Substantive fairness
fair reason

The Code of Good Practice: Dismissal sets out the guidelines for deciding
whether the reason for the dismissal is fair.
In terms of the Code, the employer needs to show that:

breach of a valid and
reasonable
workplace rule

1.

The employee broke a disciplinary rule at the workplace.
[This is very easy for employers to prove if they have a disciplinary code
that sets out what conduct is acceptable.]
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2.

The rule was a reasonable and valid rule.
[This means that the rule is in place for a good reason. For example, a
rule preventing drunkenness is for a very good reason at a workplace
that uses dangerous machinery.]

3.

The employee was aware of the rule.
[It is important that the employee be made aware of the rules of the
workplace either by being given a copy of the disciplinary code or by
one being placed on the company notice board. Employees cannot be
held responsible for breaking a rule if they do not know about it.]

4.

The rule was consistently applied to all employees.
[All employees must be treated equally or else this will be unfair. For
example, if an employee is given a warning for absenteeism, it is only
fair that other employees found guilty of the same offence are treated in
the same manner.]

5.

Dismissal is an appropriate sanction.
[Employers need to consider whether employees had a good reason
for breaking the rule. For example, if they assaulted a fellow employee
in self-defence. The employer also needs to take into consideration
mitigating circumstances such as: how long the employee has worked
for the employer; how many times the employee has been guilty of
misconduct in the past; and the personal facts about the employee
such as whether the person is the sole breadwinner. For example, if
an employee is absent from work for one day without a good reason,
and it is the first time that he or she has been guilty of misconduct in
the 6 years he has worked for the employer, it is likely that the
dismissal will not be a fair punishment.]

employee aware of
rule

Richard was aware
of the ‘No smoking’
policy at his office
but really needed a
cigarette. He went
into the bathroom to
have a quick smoke
but was caught by
his manager. Richard
had been warned of
this rule before.

consistently applied

appropriate sanction
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Problem 3:
Questions

Were the dismissals substantively fair?
Do you think that the following dismissals are substantively fair (for a good
reason)? Why or why not?
1.

Jim has a fight with one of his co-employees at a pub one night. He is
dismissed as a result.

2.

Bheki is fired for not wearing his safety hat on the construction site.
He says that he was not aware of the rule and that the dismissal was
unfair.

3.

Zama works in a bakery. She is fired for eating a donut without her
employer’s permission. She is the sole breadwinner and supports her
husband and 3 children.

4.

Nazneen worked for her employer for 12 years. She is found guilty of
theft and is dismissed.

5.

Doris gets to work late again. She has done this in the past and has a
final written warning for lateness. She is dismissed. All the other
employees in the past have received written warnings for lateness.

6.9.2.2.4 Procedural fairness
fair procedure
disciplinary hearing

Even if there is a good reason for dismissing an employee there still has to be
compliance with a fair procedure. The employee is entitled to a disciplinary
hearing to see whether he was guilty of misconduct.

After a fight breaks
out between two
employees, a
hearing is held to
determine the facts
surrounding the
incident. The
managers follow the
correct disciplinary
procedures and give
all involved a chance
to tell their side of
the story.
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At the hearing the employee is entitled to:
1.

Be represented by a shop steward (union representative) or colleague;

2.

Know what he or she is being charged with so as to be able to prepare
a defence;

3.

Be given sufficient time to prepare a defence;

4.

Be present at the hearing;

5.

Call witnesses, if there are any;

6.

Have an impartial presiding officer hear the case. [The presiding officer
must be objective and must not have already made the decision in
advance. Presiding officers are usually senior managers at the
company.]

7.

Be notified of the decision in writing and given reasons for the
dismissal.

If there is procedural unfairness the dismissal will be unfair even if there is a
very good reason for the dismissal. It is therefore very important that proper
procedures are followed, even if it seems obvious that the employee should
be dismissed.

Problem 4:
Questions

Were the dismissals procedurally fair?
Would you say that there has been procedural fairness in the following
examples? Why or why not?
1.

Riaan is caught red-handed stealing company property. He is fired on
the spot.

2.

Mandla is called to a disciplinary hearing for assaulting a fellow worker.
The presiding officer is the person that caught him assaulting the
person.

3.

Talia is absent from work three times. On the third occasion a
disciplinary hearing is held in her absence and she is dismissed.

4.

Neil is called to a disciplinary hearing to answer a charge of
insubordination. He brings his cousin to represent him but the presiding
officer refuses to let his cousin into the hearing.

5.

Mary is told to attend a disciplinary hearing. She is unsure of the exact
charge against her.

6.9.2.2.5. Types of misconduct
types of misconduct

There are many different types of misconduct. Some of the more serious
types of misconduct are:
1.

Gross dishonesty such as theft or fraud. This is particularly serious as
the employer is no longer able to trust the employee.

2.

Drunkenness and drinking on duty. This is particularly serious where
being drunk could endanger the lives of other people, for example, if the
employee is an airline pilot.
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3.

Insubordination, where the employee is disrespectful to the employer
(e.g. by refusing to obey an employer’s lawful instruction).

4.

Absenteeism, where the employer does not go to work.

5.

Assault.

6.9.2.2.6. Punishment for misconduct
forms of punishment

Problem 5:
Questions

Dismissal is not always the best way of dealing with misconduct, especially if
the misconduct was not very serious. Other steps that can be taken against
an employee for acts of misconduct are:
1.

A verbal warning.

2.

A written warning.

3.

Suspension without pay: The employee is prevented from working for a
period of time and does not receive a salary.

4.

Loss of benefits: The employee might be deprived of a benefit, for
example, a bonus.

What is a suitable punishment?
What do you think would be a suitable punishment for the following
employees? Give reasons for your answers.
1.

An employee is late for work once.

2.

An employee assaults a fellow employee.

3.

An employee talks too much and works too slowly as a result.

4.

An employee is drunk at work. This is the second time this has
happened in 4 months.

5.

An employee is sick and does not come to work.

6.

An employee is rude to a supervisor.

7.

An employee crashes a company car. This is the first time the employee
has done anything wrong in 7 years.

6.9.2.3 Dismissal for Incapacity
6.9.2.3.1 No-fault dismissal
no-fault dismissal

poor work
performance

Dismissal for incapacity is very different from dismissal for misconduct and
different rules and procedures apply. Misconduct is where an employee
intentionally breaks a rule at the workplace. When an employee is dismissed
for incapacity, it is through no fault on the part of the employee but rather an
inability to do the job - either as a result of sickness or simply not knowing how
to perform the work properly. Incapacity is not intentional wrongdoing and as a
result the Code of Good Practice: Dismissal requires the employees to be
given a chance to improve their work or in the case of ill-health, to get better.

6.9.2.3.2 Incapacity due to poor work performance
Where employees are performing badly at work they cannot be dismissed
unless they are given a chance to improve their performance.
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Often it is not the fault of the employee, but rather the fault of the employer
who has not provided the employee with adequate training or equipment.
For example, if a secretary has poor typing skills it may be as a result of the
computer being faulty, or her not having been trained in the use of a particular
computer programme.

6.9.2.3.2.1 Probation
probation

Sometimes new employees are placed on “probation”, which is a short period
of time (testing period) during which their suitability can be assessed.
Employees on probation are also entitled to training and assistance during
this time. However, if they are found to be unsuitable they can be dismissed
much more easily than ordinary employees.

Samantha is not very
neat and does not
have many skills.
She does not seem
to know how to
complete the
simplest of tasks.
Gideon, her boss,
realizes that he may
have to relieve her
of her duties if she
does not improve.
But Samantha thinks
that she just needs
more training.

6.9.2.3.2.2 Dismissal under the Code of Good Practice: Dismissal
Before an employee can be dismissed for poor work performance the Code of
Good Practice: Dismissal requires the employer to consider the following:
1.

Whether the employee failed to meet a performance standard, (e.g. an
employee who is a salesman might be required to sell 4 products a month).

2.

If employees fail to reach the performance standard, whether they were
aware of what conduct was expected of them. In other words the employer
must have explained to the employees what conduct was expected of them,
and must have warned them that if they did not improve their work, they
would be dismissed. Employers must also check to see whether they can
do anything to help employees improve their poor work.

3.

Whether the employees were given a fair opportunity to improve their work.
In other words, if they require training or assistance they must receive the
training first and then be given a chance to improve their performance.
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4.

Whether dismissal is an appropriate punishment. After all of these
considerations the employer must then decide whether there is some
punishment other than dismissal that might be more appropriate.

6.9.2.3.2.3 Fair procedures

fair procedures

The employer is required to follow fair procedures and, as in the case of
misconduct, employees are entitled to have a “hearing”, where they can
explain what the problem is that is causing the poor work performance.
Employees are entitled to be represented at their hearings by a shop steward,
(a trade union representative), or a colleague, and should be given a proper
chance to present their side of the story to an impartial person.

6.9.2.3.3 Incapacity due to ill- health or injury
6.9.2.3.3.1 Ill-health or injury

ill-health or injury

Employee will be unable to do their work properly if they are ill or injured.
They may be unable to work at all during this time or they may not be able
to do their particular job. For example an employee who has a job that
involves manual labour may be unable to do his or her job while she or he
has a sore back. Because this illness or injury is not due to the fault of the
employee it is only fair that the employer gives the employee a fair chance
to get better.

6.9.2.3.3.2 Injuries under the Code of Good Practice: Dismissal
The Code of Good Practice: Dismissal sets out the following requirements:
1.
permanently
injured/ill

If an employee is temporarily unable to work, (e.g. he or she has to have
an operation and will be unable to work for a limited period of time), the
employer is required to try and accommodate the employee by
considering all alternatives other than dismissal. The employer can, for
example, hire a temporary replacement during this time.

Working for a
construction
company can be
dangerous. When
Thulani is injured
whilst doing his job,
his employers give
him time off to get
better.
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workplace-related
injury/illness

2.

If the employee is permanently injured or ill, (e.g. the employee has a
leg injury and is unable to stand for long periods of time), the employer
has to try and accommodate the employee by adapting the person’s
duties or changing the job. If the employer cannot do this the employee
may be dismissed.

3.

If the employee is injured at work or catches a workplace-related illness
the employer is under a greater duty to accommodate the employee.

4.

The employer should hold an investigation to find out the seriousness
of the employee’s condition and to consider ways to accommodate
the employee. The employee should be given a chance to state his or
her case and also to be represented by a shop steward or coemployee.

investigation

Problem 6:
Questions

Some questions on dismissals for incapacity
1.

Why should dismissals for incapacity be treated differently from
dismissals for misconduct? What is the reason for placing an employee
on probation?

2.

Sue is employed as a secretary to the managing director of a large
company. She is employed to answer the phone of her employer, take
messages, do general typing and administration duties. After she has
worked at the company for 3 weeks, her employer is very dissatisfied with
her work. He does not receive some very important messages and finds
many mistakes in Sue’s typing. What steps does the employer have to
take if he wants to dismiss Sue?

3.

Jabu has worked at the company for 10 years. He injures his back while
moving heavy boxes at work and as a result has to have a back
operation. He is off work for 6 months. His employer wants to dismiss
him and employ someone in his place. Can the employer do this? Why
or why not?

4.

Mira is a machinist at a clothing factory. After working there for 25 years,
she gets arthritis in her hands and cannot operate the sewing machine.
She is dismissed. Is this fair? Why or why not?

6.9.2.4 Dismissal for operational requirements
6.9.2.4.1 Retrenchments

retrenchments

If an employer’s business starts experiencing financial problems then he
or she might have to consider reducing expenses at the workplace. One of
the ways to do this is to dismiss some employees. This is known as
dismissal for operational requirements or retrenchment. Retrenchments
also occur where new technology is introduced into a workplace or a
workplace is restructured and jobs are lost. For example, where a factory
is automated and labourers are no longer needed they will have to be
retrenched. Because retrenchments are not due to any fault of the
employees the Labour Relations Act and the Code of Good Practice:
Dismissal sets out detailed requirements for the fair treatment of
employees.
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First, there has to be a genuine reason for the retrenchments (i.e. there must
be an economic, technological, or structural reason for the dismissals).
Secondly, the employer must follow fair procedures.
ABC Construction
recently automated
much of their work.
They therefore
retrenched many of
their labourers.
Because
retrenchments are
not due to any fault
of the employees
they must be
treated fairly.

economic,
technological, or
structural reason

6.9.2.4.2 Fair procedures
fair procedures

1.

The employer must consult with the employees or their representatives,
(usually the union), to try and find a way to prevent the retrenchments.
He must try and consider alternatives such as reducing other expenses,
cutting out overtime work, voluntary retrenchments etc. The employer
must discuss this with the employee’s representatives before making a
decision to retrench. If the employer has no option but to retrench then
it must try to keep the number of retrenchments to a minimum and do
whatever it can to try and help the employees to find other jobs.

2.

The employer has to choose the employees to be retrenched in a fair
way. It is very difficult to decide which employees must be dismissed.
The employer would probably like to dismiss his least favourite
employees but this is unfair. The method of choosing the employees
must be fair and objective. One of the fairest selection criteria used is
LIFO (Last in - first out) which means that the employees who have
worked there the shortest time should be dismissed first.

3.

Employees who are retrenched are entitled to financial compensation
called severance pay. The minimum severance pay that has to be paid is
one week’s salary for every completed year of service. For example, an
employee who has worked for 3 years is entitled to a minimum of 3
weeks salary.

4.

When the employer consults with the employee’s representative he/she has
to reach a compromise with them and must listen to, and seriously consider,
their suggestions. If it disagrees with the employee’s representations then it
has to respond to them in writing to say why it disagrees.

consulting
employees

selecting employees

severance pay

duty to consult
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6.9.2.4.3 Major retrenchments

major
retrenchments

Problem 7:
Questions

Problem 8:
Questions

In workplaces where there are large numbers of employees being retrenched,
(e.g. 10 employees if the company employs up to 200 employees, 20
employees if the company employs up to 300 employees etc), other rules also
apply. These large-scale retrenchments or major retrenchments have an
added provision that allows the employees to go on strike if they are
retrenched. This does not apply to smaller retrenchments where the
employees can only take the matter to the Labour Court if they are unhappy
with their dismissals.

Testing the fairness of retrenchments
1.

Can you think of examples of retrenchments for (a) economic reasons;
(b) technological reasons; and (c) structural reasons?

2.

How can an employer try and avoid retrenching employees?

3.

What do you think are fair criteria for choosing which employees to
retrench?

What is the reason for the dismissal?
Consider the following examples and decide whether you think that the
dismissals are for misconduct, incapacity, operational requirements or are
automatically unfair dismissals.
1.

Lizzie is employed by ABC Butcheries as a till operator. She is
extremely slow in operating the tills and as a result causes large queues
to build up when the butchery is busy. Despite on-the-job training and
several warnings Lizzie fails to improve. Lizzie is dismissed.

2.

Joe is employed at the Pinetown branch of XYZ Ltd. Due to an
economic recession the Pinetown branch is forced to close down. He is
offered a job at either the Durban or the Ladysmith branches but refuses
them. Joe is dismissed.

3.

Premilla is a secretary at S. Mile Co. In keeping with her nickname of
“Battle-axe” she is rude to her colleagues and uncooperative with
clients. Despite several warnings her conduct remains unchanged.
Premilla is dismissed.

4.

Sipho is employed to promote a product that appeals to heterosexual
men. Despite a discreet private life it is revealed in a gossip column that
Sipho is the lover of a well known gay actor. Sipho’s employers now feel
that Sipho’s image is unsuitable for the product and dismiss him.

5.

Hanalie is an alcoholic. As a result of this problem she is absent from
work on a regular basis. Her employers warn her on several occasions
to sort out her problem yet her absenteeism continues. She is then
dismissed.

6.

Sandile is employed by Progress Co as part of an affirmative action
programme. The company experiences financial problems and is forced
to dismiss him as he was the last employee appointed.
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7.

Jane is employed in the catering division of ABC Ltd. The employees in
the administrative division embark on a lawful strike and Jane is asked
by her employers to step in and help in that department until the strike is
resolved. Jane refuses and is dismissed.

8.

Boetie is one of many workers engaged in a lawful strike. During the
strike negotiations Boetie throws a brick at a car crossing the picket line
and causes damage to the car and its occupants. Boetie is dismissed.

9.

Grace is employed in the radiology department at a hospital. She falls
pregnant and as a result of the dangers of exposure to radiology to
pregnant women, she is dismissed.

10.

Rajen and Peter have an argument at work. Peter punches Rajen and
Rajen lays a charge of assault against him. Peter is dismissed.
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6.10 Resolving labour disputes
Outcomes
After completion of this section learners will be able to:
1.
Explain how to resolve a labour dispute and the dispute resolution mechanism available to
unfairly dismissed employees.

Assessment criteria
1.
2.
3.

An explanation is given about the CCMA and its functions.
Methods of dispute resolution such as mediation, conciliation and arbitration are explained.
A negotiation and mediation exercise is undertaken.

6.10.1 Referring disputes to the CCMA
referring disputes to
the CCMA

conciliation and
mediation

If an employee has a labour dispute or is unhappy about being unfairly
dismissed, he or she may refer the matter to the CCMA (the Commission for
Conciliation, Mediation and Arbitration). This is a forum that aims at resolving
labour disputes in an informal and non-legal manner. The CCMA has been
described as a “one-stop shop” for resolving labour disputes.
All dismissal disputes referred to the CCMA are firstly conciliated or mediated.
The CCMA commissioner is a trained conciliator/mediator who uses his or her
skills to help the parties reach a settlement. In a conciliation, the
commissioner cannot force the parties to reach a settlement and cannot make
an order binding on the parties, but can merely use his or her skills to try and
persuade the parties to reach a settlement. A mediator will try and make the
parties consider alternatives, encourage the parties to assess their points of
views, and help the parties rank issues and eliminate demands. A mediator is
neutral and merely helps the parties reach a settlement. The CCMA
commissioner must try and resolve the dispute, using his or her conciliation
skills, for a period of 30 days.

Deon Vermaak has a
problem on his
hands. One of his
employees was
dismissed by her
Line Manager but
she is disputing the
dismissal. The
employee decides to
take the case to the
CCMA. The
commissioner is a
trained
conciliator/mediator
who uses her skills
to help parties reach
a settlement.
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arbitration

adjudication

If the parties cannot reach an agreement the matter will go to arbitration if it is
a dismissal for incapacity or misconduct. Arbitration is where the
commissioner hears all the evidence of both sides and makes a final and
binding decision (see above para 6.7.2.5). It is much less formal than a court
and arbitrators can run the proceedings as informally as they like. Matters at
the CCMA do not cost the parties and the parties are not allowed to be
represented by a lawyer unless special permission is granted. If the dispute is
a dismissal for misconduct or incapacity the CCMA commissioner will arbitrate
the dispute.
If the conciliation fails and it is a dismissal for operational requirements or an
automatically unfair dismissal, the dissatisfied parties can go to the Labour
Court, where a Judge will hear the matter and make a decision.

6.10.2 Negotiation
negotiation skills

Negotiation is a process where the parties involved in a dispute talk to each
other about their problems and try to reach a solution or agreement (see
above para 6.4.4.1).

Sandile Nhlapho and
Bert van der Merwe
cannot agree on
anything. When
Sandile disciplined
Bert for poor
performance, a
conflict began that
they have not been
able to solve. Their
manager appointed
an arbitrator to
mediate between
them. The arbitrator
will provide
unbiased assistance
and reasoning and
may solve the
conflict.

6.10.3. Mediation
mediation skills

Mediation is an extension of negotiation. It takes place where a third party
helps the disputing parties talk about their problem and settle their differences
(see above para 1.3.2.3).

6.10.4 Arbitration
arbitration skills

Arbitration happens when a third party (the arbitrator) listens to the arguments
of both sides and makes a decision that is binding on them (see above para
6.7.2.5).
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Problem 1:
Questions

Negotiation and mediation exercise
You are to engage in a negotiation exercise. Read the following scenario and
rank the 5 people from least favourite (1) to most favourite (5), without
showing your ranking to anyone else. Once you have ranked the 5 people
then get into pairs and try and negotiate a combined ranking. If you are
unable to reach an agreement get a third party to try and mediate the dispute.
[Use the information in para 6.4.4.1 above to prepare for the negotiation, and
that in para 1.3.2.3 above to prepare for the mediation.]
Sue is a 30 year old woman who has been in a relationship with Brian for 8
years. One day she meets John, a smooth talking bachelor who convinces
Sue to leave Brian and start a relationship with him. Sue immediately breaks
off her relationship with Brian and phones John to tell him the good news.
John tells her he has since changed his mind and that he does not ever want
to see her again. In the meantime Brian is so angry that he finds John and
badly assaults him. Sue is so upset and cannot stop crying. She goes to
Frank, a psychologist for therapy. Frank tells Sue that she is immoral and that
he is not prepared to help her.
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6.11 Remedies for unfair dismissals
Outcomes
After completion of this section learners will be able to:
1.
Explain the remedies that are available to unfairly dismissed employees.

Assessment criteria
1.
2.

The remedies that are appropriate for unfairly dismissed employees are discussed.
A set of facts is examined and a decision is made on the appropriate remedies for
dismissal.

6.11.1 Appropriate remedies
appropriate
remedies
reinstatement

If the CCMA Commissioner or the Labour Court Judge decides that an
employee has been unfairly dismissed they can make the following orders:
1.

They can order that employees be reinstated in their jobs - that is that
they get their job back as if they had not been dismissed. This is the
most likely remedy that will be granted unless:

(a)

The employee does not want the job back, (e.g. they have found another
job);

(b)

If the relationship between the employer and employee is so bad that it
is not possible to order reinstatement;

(c)

If it is not possible to order reinstatement, (e.g. the employee’s position
has been filled by another employee); or

(d)

If the dismissal was only procedurally unfair, (i.e. there was a fair reason
to dismiss the employee but a proper procedure was not followed).

2.

They can order that financial compensation be paid to employees for the
loss of their jobs. The Labour Relations Act stipulates that the maximum
amount of compensation that can be paid is 12 months wages for
dismissal for misconduct, incapacity or operational requirements, and 24
months wages for an automatically unfair dismissal. This is the maximum
that can be awarded and it is up to the Commissioner or the Judge to
decide how much compensation they will give.

compensation

Problem 1:
Questions

What remedy is suitable?
What do you think is the most suitable remedy in the following examples and
give reasons for your answers:
1.

Jason is caught red-handed stealing company property. He is
immediately thrown out of the company and dismissed. He is not given
any form of disciplinary hearing and as a result is found to have been
unfairly dismissed.

2.

Corne is unfairly dismissed. He refers the matter to the CCMA and
immediately finds a new job. The CCMA finds that his dismissal is both
substantively and procedurally unfair.
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